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THE AMERICAN BAR LOSES BOTH ITS 
LEADERS, 





The American bar has two titular lead- 
ers, the Chief Justice of the Supreme Court 
and the President of the American Bar 
Association. Both of these leaders passed 
away this year in less than one month of 
each other. 

Hon. Edward Douglass White, Chief 
Justice of the Supreme Court, died at 
Washington, May 19, 1921, at the age of 
76 years. Hon. William A. Blount, of Pen- 
sacola, Fla., President of the American Bar 
Association, died at Johns Hopkins Hos- 
pital, Baltimore, Md., June 15, 1921, at 
the age of 70 years. 

Both of these men were strong and ac- 
curate types of the American jurist and 
lawyer. They both had humble beginnings, 
both hewed their own ways to the places 
in the profession for which they were best 
fitted and both have served their profes- 
sion with distinction to themselves and 
honor to the country which they loved so 
well. 

Both of these men were from the 
South, whence so many of the leaders of 
the bar in this country have come. But 
there was no narrow, sectional spirit in 
either of these great lawyers and the Bar of 
all sections of the country have been quick 
to appreciate the loss which the profession 
sustains in their death and with one voice 
have declared them worthy of a high place 
on the honor roll of the American Bar. The 
closing words of Associate Justice McKen- 
na’s tribute to the Chief Justice, delivered 
from the bench, May 31, 1921, are appro- 
priately repeated in this connection. The 
learned Justice said: 

“This is of the past in barest outline— 
what of the future? Anticipating it I see 


no shadow on his fame, no lessening of his 
example nor of the impression his life and 
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services have made upon the country. I 
venture comparisons. I make full conces- 
sion of the recognized and illustrious mer- 
it of those who have preceded him. I 
make full admission, in assured prophecy, 
of the abilities of those who will succeed 
him, yet, considering his qualities and their 
exercises, I dare to say that, as he has at- 
tained he will forever keep a distinct em- 
inence among the Chief Justices of these 
United States.” 

Edward Douglass White was born in 
Lafourche Parish, La., Nov. 3, 1845. His 
ancestors came from ‘Tennessee, but he 
was in sentiment and practice, as well as 
by the accident of birth, a son of Louisiana. 
He was educated at Georgetown Univer- 
sity, Washington, D. C. At sixteen years of 
age he entered the Confederate army and 
served until July 6, 1863, when he was 
captured by Union troops at Port Hud- 
son. In 1868, he entered the law office of 
Chief Justice Bermudez at New Orleans, 
and during the same year was admitted to 
the bar. 

Like most lawyers of the South in re- 
construction days, Mr. White was, most of 
the time, to use a common phrase, “up to 
his ears” in politics. He was elected to 
the State Senate in 1872. He was ap- 
pointed an Associate Justice of the Su- 
preme Court of Louisiana in 1876, which 
position he relinquished in 1879 to resume 
the practice of law. He managed the suc- 
cessful campaign of Gov. Nicholls, and 
that achievement easily made him one of 
the recognized leaders of the Democratic 
party in Louisiana. In 1888, he was elect- 
ed to the United States Senate. 

When Mr. White became a United 
States Senator, he became a national fig- 
ure and was almost instantly recognized as 
President Cleveland and the friendship that 
one of the leaders of his party in the Sen- 
ate. He was an ardent supporter of 
sprang up between them, as well as the 
President’s recognition of his legal ability, 
accounted for his appointment to the Su- 
preme Bench Feb. 19, 1894, after the Sen- 
ate had rejected two successive nomina- 
tions of New York lawyers, 
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Justice White’s career on’ the bench is 
well known to practicing lawyers today. 
He has been a determining factor in many 
epochal decisions and has written more im- 
portant opinions than any other member of 
the Court except Marshall. His great abil- 
ity as a judge was recognized by President 
Taft, who, disregarding party advantage, 
elevated Justice White to the position of 
Chief Justice, December 12, 1910. It is 
said that the solemn and dignified Justice 
could, not restrain his tears as he contem- 
plated such unprecedented recognition of 
his accomplishments as a judge by one who, 
by experience and position, was so well 
competent to pass judgment on his ability. 

Next in importance to the formative 
period of American constitutional law, 
which Chief Justice Marshall guided with 
a master hand, was the period of our emer- 
gence to a more commanding position in 


world affairs, which began at the close of : 
Great econ-: 


the Spanish-American war. 
omic forces were unloosed by that conflict, 
just as others have been unloosed by the re- 
cent world war. Strange ideas were ad- 
vanced and weird ideals held up which were 
altogether foreign to any previous American 
conceptions of right and justice. In addi- 
tion, there were many necessary changes in 
governmental machinery to be made, in- 
cluding the commission control of rail- 
roads, and the whole range of administra- 
tive law which has been rapidly developing. 

In the long series of decisions dealing 
with these question in the last twenty 
years, Chief Justice White has had a lead- 
ing part, and amply justified Justice McKen- 
na’s tribute heretofore quoted. 

Of Mr. Blount, what can we say except 
that he was a lawyer of extraordinary abil- 
ity? What more can be said of any prac- 
titioner? Although located in a compara- 
tively small city, he displayed his ability 
as a lawyer so effectively that the profes- 
sion everywhere came to recognize in him 
those characteristics and attributes which 
everywhere combine to make the successful 
practitioner, namely, a great legal and for- 








ensic ability, united with keen business 
judgment. 

But it takes more than legal ability and 
keen business judgment to make a success- 
ful lawyer, in the best sense of that word. 
He should enjoy a wide acquaintance with 
polite literature; must have and maintain 
the highest ideals in his personal and pro- 
fessional life, and should possess a personal- 
ity that attracts his brethren at the bar, as 
well as wins verdicts in the courts. Mr. 
Blount had all these attributes of character 
and of mind and they drew to him the 
affections of all lawyers who knew him 
(and they numbered thousands in all parts 
of the country), especially those who have 
been in the habit of attending the meetings 
of the American Bar Association. 

The writer had begun to enjoy a more 
intimate acquaintance with Mr. Blount as a 
member of the Conference of Commission- 
ers on Uniform State Laws; in behalf of 


‘which movement Mr. Blount labored so ar- 


duously and so successfully. Mr. Blount had 
been the President of the Conference and 
had contributed generously from his time 
and energy to bring about the chief pur- 
poses of the Conference, to which he was 
most devoted, namely, the Codification of 
American Commercial Law. He wished to 
see the law applicable to business relations 
stated in clear language, in comprehensive 
statutes and adopted uniformly by all the 
states, so that lawyers and business men 
having to do with the commercial inter- 
ests of the country might not labor under 
any uncertainty as to their rights and ob- 
ligations. 

Mr. Blount had other ideals common to 
the great majority of lawyers, of which a 
passion for our Constitution and the insti- 
tutions of our country stood forth most 
prominently. Although democratic and lib- 
eral in his attitude toward needed changes 
in the law to meet new conditions, he stood 
like a stone wall against the destructive 
onslaughts of blind and ignorant dema- 
goguery. In this respect he is a worthy 
example to be held up to future genera- 
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tions of lawyers constraining them to stand 
as the lawyers of all generations have 
stood for the fundamental rights and liber- 
ties of the people. 


We could not more appropriately close 
this eulogy of the two great leaders of the 
bar, who have just passed from our midst, 
than to quote from one of the most recent 
public addresses of the late Chief Justice at 
the annual dinner of the American Bar As- 
sociation, Sept. 5, 1919, when he appealed to 
the lawyers who were coming into the ranks 
to keep high the banner of professional pub- 
lic service given into their hands by those 
who have kept it victorious and unsullied 
in the past. The closing words of this 
great address were chaste. in thought and 
diction and may well be cherished as a 
memorial of our beloved Chief Justice. He 
said : 


“T must confess that sometimes, as my 
thoughts turn to the future and the vast 
probable increase in our ——, to the 
infinite opportunity which liberty affords to 
those who misguidedly or with intentional 
wrong preach the destruction of our insti- 
tutions under the guise of preserving free- 
dom, a great dread comes to me that pos- 
sibly some day in the future the forces of 
evil, of anarchy and of wrong may gather 
such momentum as to enable them to over- 
throw directly or indirectly the constitu- 
tional institutions which the Fathers gave 
us and thus deprive us of those blessings 
which have come from their possession. 
But this pessimism is also only momentary 
for, lo! as I strain my vision to the dawn of 
the generations which are to come my heart 
rises with exaltation and gratitude because 
if is given to me to see an advancing force 
full of love for individual liberty and free 
government and fixed in the purpose to 
perpetuate them. Ah! as I look at its noble 
array, confidence in the future becomes as- 
sured and I cannot but exclaim: ‘AIl hail, 
the American lawyer of the generations 
which are to follow! Come! Come in 
your allotted time so that individual liberty 
may endure, representative government be 
perpetuated and the only safe and peaceful 
highway for the advance of democracy in 
its true sense be made certain!’ ” 








NOTES OF IMPORTANT DECISIONS 





FEDERAL ESTATE TAX TAKES PRECE- 
DENCE OVER STATE INHERITANCE TAX. 
—The controversy of the federal treasury de- 
partment and New York officials in respect to 
the enforcement of the federal estate tax has 
been settled in favor of the federal act, in the 
recent case of New York Trust Co. v. Eisner, 
41 Sup. Ct. 506, wherein the Supreme Court 
holds that since the federal estate tax im- 
posed by Act Sept. 8, 1916, c. 463, tit. 2, § 201, 
attaches to the estate before distribution, and 
is a tax on the right to transmit, or on: the 
transmission at its beginning, it attaches to 
the whole estate, except so far as the statute 
sets a limit, and taxes imposed by the states 
on the right of individual beneficiaries can- 
not be deducted as charges against the estate 
allowed by the laws of the jurisdiction,, the 
deduction of which is authorized by section 
203. 


The plaintiffs in this case also raised the 
constitutional objection that the estate tax 
was a direct tax, and therefore beyond the 
power of the federal government to levy. The 
Court dismisses this objection by reference to 
the case of Knowlton v. Moore, 178 U. S. 41. 
Plaintiff's attorney, however, contended that 
the cases were not parallel, since, in the 
Knowlton case, the tax considered was levied 
on the right to take a legacy, while the 
estate tax is levied directly upon the corpus 
of the estate. To this contention the Court 
replied: 


“It is argued that when the tax is on the 
privilege of receiving the tax is indirect be- 
cause it may be avoided, whereas here the tax 
is inevitable and therefore direct. But that mat- 
ter also is disposed of by Knowlton v. Moore, 
not by an attempt to make some scientific 
distinction, which would be at least difficult, 
but on an interpretion of language by its tra- 
ditional use—on the practical and _ historical 
ground that this kind of tax always has been 
regarded as the antithesis of a direct tax: 
‘has ever been treated as a duty or excise, be- 
cause of the particular occasion which gives 
rise to its levy.’ Upon this point a page of 
history is worth a volume of logic.” 


Whether the federal estate tax should be 
computed on the net value of the estate after 
the state inheritance tax has been deducted 
or before, has been a question upon which 
various state courts have differed. New 
York has insisted that the state taxes must 
be paid first. In re Gihon, 169 N. Y. 443; In 
re Sherman, 222 N. Y. 540. See also In re 
Week’s Estate (Wis.), 172 N. W. 732; Gleason 
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& Otis Inheritance Taxation (2nd Ed.) 66. On 
the other hand, the majority of the state courts 
have held that the federal tux should be de- 
ducted before computing the state tax. Har- 
per v. Shaw, 176 Mass. 190; People v. North 
Trust Co. (Ill), 124 N. E. 662; State v. Cor- 
bin (Wash.), 181 Pac. 910; State v. Probate 
Court, 139 Minn. 210, 166 N. W. 125; Re 
Knight’s Estate (Pa.), 104 Atl. 765. The Su- 
preme Court adheres to the latter view with- 
out, however, binding the states to allow a 
deduction of the federal tax in computing the 
state tax. On this point the Court said: 


“If the tax attaches to the estate before dis- 
tribution—if it is a tax on the right to trans- 
mit, or on the transmission at its beginning, 
obviously it attaches to the whole estate except 
so far as the statute sets a limit. “Charges 
against the estate” as pointed out by the Court 
below are only charges that affect the estate as 
a whole, and therefore do not include taxes on 
the right of individual beneficiaries. This rea- 
soning excludes not only the New York suc- 
cession tax, but those paid to other states, which 
can stand no better than that paid in New 
York. What amount New York may take as the 
basis of taxation and questions of priorty 
between the United States and the State are 
not open in this case. 


FAILURE TO RETREAT NOT CATEGOR- 
ICAL PROOF OF GUILT IN HOMICIDE 
CASES.—It is not often that the Supreme 
Court of the United States discusses questions 
arising under the administration of the com- 
mon law of crimes. It is therefore interesting 
to note the views of this Court on the duty to 
retreat when attacked before killing the at- 
‘tacking party. Brown v. United States, 41 Sup. 
Ct. 501. 


In this case it appeared that deceased had 
threatened defendant’s life. That on the day 
when the killing took place, deceased quarreled 
with defendant over the removal of some earth 
which had just been excavated. Deceased drew 
a knife and advanced toward defendant, threat- 
ening to kill him. Defendant retreated about 


twenty feet to where his coat was lying on the . 


ground, drew a revolver out of the coat pocket 
and fired two shots at deceased, from which 
he died. The homicide was at a place in Texas 
under the exclusive jurisdiction of the United 
States. Defendant was indicted for murder by 
the Federal grand jury, and convicted in the 
District Court, and the conviction was affirmed 
by the Court of Appeals (257 Fed. Rep. 46). 


The Supreme Court reversed the judgment 
because of an instruction on the duty to re- 
treat, which, it seems to us, would have been 





held sufficient in the majority of state courts. 
The trial judge instructed the jury among 
cther things that “it is necessary to re- 
member, in considering the question of self 
defense, that the party assaulted is always 
under the obligation to retreat so long as re- 
treat is open to him, provided that he can do 
so without subjecting himself to the danger of 
death or great bodily harm.” The instruction 
was reinforced by the further intimation that 
unless “retreat would have appeared to a man 
of reasonable prudence, in the position of the 
defendant, as involving danger of death or seri- 
ous bodily harm,” the defendant was not en- 
titled to stand his ground. 


Justice Holmes admits that these instruc- 
tions bring up “with sufficient clearness wheth- 
er the formula laid down by the Court and 
often repeated by the ancient law is adequate 
to the protection of the defendant’s rights.” 


In reaching his conclusion that the common 
law rule of the duty to retreat is too rigid, 
Justice Holmes has the following interesting 
comment to make. The learned Justice said: 


“It is useless to go into the developments 
of the law from the time when a man who 
had killed another no matter how innocently 
had to get his pardon, whether of grace or of 
course. Concrete cases or illustrations stated 
in the early law in conditions very different 
from the present like the reference to retreat 
in Coke, Third Inst. 55, and elsewhere, have 
had a tendency to ossify into specific rules 
without much regard for reason. Other ex- 
amples may be found in the law as to tres- 
pass ab initio, Commonwealth v. Rubin, 165 
Mass. 453, 43 N. E. 200, and as to fresh com- 
plaint after rape. Commonwealth v. Cleary, 
172 Mass, 175, 51 N. E. 746. Rationaliy the 
failure to retreat is a circumstance to be con- 
sidered with all the others in order to deter- 
mine whether the defendant went farther than 
he was justified in doing; not a categorical 
proof of guilt. The law has grown, and even 
if historical mistakes have contributed to its 
growth it has tended in the direction of rules 
consistent with human nature. Many respect- 
able writers agree that if a man reasonably 
believes that he is in immediate danger of 
death or grievous bodily harm from his assail- 
ant he may stand his ground and that if he 
kills him he has not exceeded the bounds of 
lawful self defense. That has been the decision 
of this Court. Beard v. United States, 158 U. 
S. 550, 559, 15 Sup. Ct. 962, 39 L. Ed. 1086. 
Detached reflection cannot be demanded in the 
presence of an uplifted knife. Therefore, in 
this Court, at least, it is not a condition of 
immunity that one in that situation should 
pause to consider whether a reasonable man 
might not think it possible to fly with safety 
or te disable his assailant rather than to kill 
him. Rowe v. United States, 164 U. S. 546, 
558, 17 Sup. Ct. 172, 41 L. Ed. 547.” 
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“A VINCULO MATRIMONIL.” 


Not long ago, I overheard a woman in 
conversation with a man, whom I knew. 
They met after a long interval. The woman 
seemed quite respectable. 


“Since | saw you last,” she announced, “‘I 
have been married again and divorced again. 
My last husband was a nice man. I liked 
him and he treated me right. But he was 
a traveling man, and that kept him away 
irom home, and I didn’t like that. So I 
divorced him. As long as lawyers will get 
divorces for one—why not?” 

A casual remark, this, to be sure; but 
rather a sweeping condemnation of the re- 
lationship between the legal profession and 
the divorce evil. If it were only a vague 
and vagrant spore of feeling engendered by 
individual experience and floating on a 
chance wind, it would deserve to be ignored. 
(Ine has learned, however, from the com- 
mon currents of popular opinion, such as 
the press and photo-play, that many peo- 
ple share such a belief. It is a very usual 
assumption that lawyers hold themselves 
out to get divorces for money. Grounds and 
moral considerations are looked upon as 
unnecessary adjuncts to the end of a decree. 
(ne evening, lately, I witnessed a motion 
picture. In the course of the action, the 
heroine rather precipitately approached a 
lawyer on the subject of a divorce. Her 
counsellor undertook to lecture her and to 
suggest that she return to the connubial fold. 
The retort she made mirrors the mind of 
many on the matter. “I did not come for 
advice. I came for a divorce.” Away with 
the facts and the law, away with the interest 
of the State, away with religious scruples. 
Divorces are for sale—how much the price ? 

What a travesty of the reality! What a 
blindness to the truth of things! If one’s 
connection with such problems, warrants 
conclusions that refute such criticisms, 
perhaps it is only fair to the public interests 
and to one’s profession to set out those 
conclusions with candor. 





To begin with, it must be remembered 
that family differences rarely reach the law- 
yer’s office before they have become broils! 
The last word has been said, the last dish 
has been thrown--the rupture is beyond 
repair—before the lawyer is consulted. For 
the most part the lawyer rushes in where the 
spouse fears to tread. It is ex post facto 
work for him. ‘To be sure, there are many 
exceptions. I recollect one instance of a 
client who came to us to get our approval 
to contemplated murder. He was armed 
with a shooting-iron. He had intercepted 
a code of signals for assignation between 
his wife and another man. A handkerchief 
left at a certain mail box meant that he 
was away from home, et cetera. So he 
planned to shift the signals and thus inveigle 
his victim to his house, where he waited to 
annihilate him. We advised horse-whipping 
—why stand trial for murder on account of 
a prostitute? However, the incident passed 
off. Like all bad men of the blustering kind, 
he could: not achieve courage enough to 
encompass his own programme, 


Usually, the chance to “pour oil on the 
troubled waters” is denied the lawyer. 
There is no oil on hand. ‘The best, the most 
reconciliatory advice, must be indirect. One 
cannot directly instruct or lecture the mind 
beside itself with rage, or fixed in cold and 
bitter anger. Yet deftness will accomplish 
much. I read to-day a letter written by an 
old and wise lawyer to an irate woman. She 
had inquired of him whether he would get 
her a divorce. In reply, he stated—evidently 
he had known her well—that he was retired. 
“But I am not so old and helpless that I 
cannot represent you if you wish. The 
trouble with you is that you cannot stay 
mad with your husband long enough to get 
a divorce. And think of the children. I 
suggest to you that you consider well wheth- 
er you will want to marry again. If not, 
then give up the idea of a divorce.” 


There was more, and it was all sage and 
sensible. It indicated to her that she was 
only in a passing tempest, and that she 
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would do well to let Time clear the air and 
smooth the waters—yet he did not question 
the justice of her complaint. Had he done 
so, she would have scoffed at his advice and 
hastened other-whither. Aye, and fared 
worse, for he did much to restore the sway 
of reason. 

Libel to the contrary, lawyers do a great 
deal to discourage divorce. Not those law- 
yers, however, who, in an excess of virtuous 
self-esteem, proclaim a rule not to partici- 
pate in divorce cases. One very good friend 
of ours prints on his letter head, “No em- 
ployment desired in criminal cases, or -di- 
vorce cases.”” These men are ostentatiously 
shirking their duty. The law authorizes di- 
vorces for certain causes. Lawyers admin- 
ister the law. The field of the law is as 
broad as life itself. To fence off one portion 
of the field and refuse to do one’s share to- 
ward weeding out of it the tares of disrepute 
is to stand in the sandals of the Man with 
One Talent. If unworthy things are done in 
the conduct of divorce litigation, the self- 
respecting practitioner can, by taking his 
part in the fray, see that the rules are 
observed and the best principles of justice 
vindicated. Whether or not he be sucessful 
in this, he is a sworn minister of the law, 
and it approximates contempt in him to 
refuse service whete the law commands it. 
Such an attitude is very similar to, and quite 
as reprehensible as, that exhibited by anoth- 
er friend of ours, who attaches to his card 
in a law directory the warning: Collections 
under $1000 not solicited,” forgetting that 
the chief reward of the profession is the 
opportunity to do charity. 

No, we need a draft law to subject some 
of the purple purists of our guild to the 
burdens that the rank and file of us bear. 
But, even left to ourselves, the rest of us 
strive to exalt our mistress to the limit of 
our puny strength. The sum of our efforts 
with reference to the divorce problem is 
distinctly an alleviation of the evil. 

When the family trouble has passed the 
stage of cure through the medicines of 
sympathy and forgiveness and has poisoned 








the body of the family so,as to require 
surgical treatment—then we are called in. 
And we find a curious condition of things. 
For one thing, we learn that something 
like eighty per cent of the divorce cases are 
consent affairs. This, of course, includes 
in the definition of “consent” examples 
of mere utter indifference. The trial judges 
sense this. The lawyers know it. Com- 
pare the number of “fought” divorces with 
the number of those uncontested. It is com- 
paratively seldom that the parties tilt the 
issue out in court. When they do, heaven 
forfend the lawyers engaged. The parties 
are so acrimonious, the evidence is so dis- 
putatious and sometimes so revolting, that 
the lawyer promptly forswears marriage, 
for now and for the life to come. 
Customarily, on the other hand, the battle 
is over before the legal proceedings have 
begun. The parties have “agreed to dis- 
agree” permanently. In a case, 
incessantly recurring, it is for the lawyer 
to diagnose the situation. Having sized 
the matter up, he can pretty well tell wheth- 
er there is hope of a reconsideration. Often- 


such so 


times, his investigation is ex parte : but quite 
frequently, both parties appear and detail 
and retail their difficulties. At this point, 
the essential thing is not to study the facts 
from the point of view of their adequacy as 
a basis for divorce; but rather to develop 
the possibilities for the future in case the 
present fracas is adjusted. Once convinced 
that, regardless of the consequences, the 
cohabitation is forever ended or vice-versa, 
the lawyer can proceed to examine the com- 
plant in its legal bearings. In the event he 
has concluded that no divorce is necessary, 
he can often bring about peace by rejecting 
the case made as insufficient in law. On 
the contrary, should he adjudge the sever- 
ance complete—and should no_ especial 
equities intervene—he can afford to be rela- 
tively indifferent to the case-made. He is, 
in this latter instance, “making the best of 
a bad business.” These people are done 
with each other. Thien, certainly, it will sub- 
serve the State’s interests better to regular- 
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ize their status. Under these circumstances, 
there is a pitiful revamping of aged slights 
and ill-treatment. Some of the bills that are 
drawn, and in the absence of opposition, 
“stick” are almost laughable. Simmered 
down, and with the verbiage boiled out of 
them, they amount after all to a rehash of 
ancient and half-forgotten tiffs united with 
some single recent occurence that brought 
about the present crisis. Yet they serve 
their purpose. No defense is made. Quite 
possibly, in a round-about way, the respond- 
ent pays the costs of court and the fee of 
complainant’s lawyer. The decree issues. 
lf there is anything improper in the pro- 
ceedings the bench shares the opprobrium 
thereof with the bar, for the bill and the 
evidence goes through the court’s hands. 
None of those wise and human jurists—and, 
believe me, the nisi prius wool-sack is 
adorned by a fine body of men—is deceived. 
They know the insides of these matters. 
They can read the truth, the whole truth and 
nothing but the truth from between the lines 
of the papers. They see the “other man” 
peering round the corner with hands out- 
stretched to the emancipated “injured” one. 
They understand the disappointment that 
comes when one, who has Married for 
wordly possessions, learns, in disillusion- 
ment, that poverty is to be her, or his, por- 
tion. They appreciate that trouble-breeding 
condition that arises when the “old man” 
marries again and brings in a new and 
young wife to occupy the home and divide 
the inheritance with adult offspring of a for- 
mer union. ‘These factors are the roots of 
the divorce evil. They do not appear in the 
language of the records; but one can hold 
the parchment to the light and they will be- 
come visible as water-marks stamping the 
whole character of the case. In the out- 
come of divorce suits, the State is interested. 
The Judges are the conservators of the 
State’s interest. But though they see the 
collusion, and know the insubstantiality of 
the case made, they have also to recognize 
that, ultimately, in personal affairs such as 
these, the event is in the hands of the par- 
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ties. If they will not keep their marriage 
vows, the court’s coercion cannot avail. 
Refuse these slackers freedom, and immor- 
ality will increase. Thus, rebelling against 
the inevitable, the Judges must continue to 
cut the gordian knot of marriage, on the 
most trivial evidence, where both parties 
invite the sword of separation. Naturally, 
collusion is frowned upon, and, when the 
evidence thereof appears, blasted with the 
fire of condemnation. Yet the court rolls 
mutely attest its prevalence in the huge 
proportion of undefended divorce suits. 
A circuit judge of our acquaintance, ap- 
pointed about a year ago, states that he has 
signed divorce decrees at a rate of one every 
other day since taking office. His circuit 
is a small one, thinly populated. 

Where a contest is waged, and especially 
where the interest of minor children is in- 
volved, or a property settlement is neces- 
sitated, the Judge becomes far more than 
a lay figure. Now, indeed, the procedure 
In such 
circumstances it is that that judge, whom 
we personally most love and admire, shines 
forth best of all as a Judge of supreme 
merit. The case is practically taken from 
the lawyer’s hands. Incessant consultations 
occur. First one of the parties and then the 
other is summoned alone to the judge’s 
chambers. At last, the lawyers sitting 
ineffectively by, are informed of the result. 
A reconciliation or a compromise has been 
accomplished. The instructions are impera- 
tive. “Draw an order to that effect.” Mar- 
velous the achievements of this man over 
the recalcitrant and even the incorrigible! 
Many a home has him to bless. He sees in 
his office the power and privilege to do 
equity—and he does it with a strong arm 
and a compelling spirit of service. 


becomes solemn and the case real. 


As the stories of matrimonial tribulation 
come to us—and they come, of course, con- 
tinually, many more in number than ever 
eventuate in litigation—the causes are, by 
and large, easy to classify. The tap-root 
cause of all is mere bad sportsmanship. 
These people have not really meant that 
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vow that forsaking all others they will 
cleave to this one woman, or man, till death 
shall part the twain. They made their bar- 
gain — hastily often, improvidently many 
times—but they made it. And now they re- 
pent it, and wish to retract it. They are 
not willing to play the game through. 
Al! that wonderful promise, exquisitely 
phrased, beautifully meaningful, to sustain 
and cherish in joy and in sorrow, in health 
and sickness, in prosperity and adversity, 
and to be faithful accordingly, was for them 
essentially sound without sense. A few 
lapses into drunkenness, a few brutal 
speeches, a decline of fortunes—and the 
breach is made. 

Many, many marriages are motivated, 
apparently, by property considerations, The 
divorces, like the marriages, are likely to be 
actuated by a similar motive to that bringing 
about the marriage, viz: an arbitration of 
property squabbles. Near here is a town 
settled under a development scheme where 
many of the residents are old soldiers. 
Numbers of these old men have married 
Practically all the vet- 
Domestic trou- 
In 


younger women. 
erans are septuagenarians. 
bles have, in natural course, ensued. 
these cases the property feature is often 
predominant. The struggle was not to re- 
tain the bond of affection but to force a 
property adjustment or to maintain a grip 
on a miserable little pension. 

The triangle is another prolific cause for 
divorce. One or the other spouse has be- 
come infatuated elsewhere. We know of 
one instance where a married man fell in 
love with, another man’s wife. In order to 
legalize the tangle, both couples had to be 
divorced and the new one formed. Yet it 
was a case of netessity. Failure to rectify 
it would undoubtedly have bred illicit rela- 
tionship. Time and again, indications 
show that the husband-to-be finances the 
case of the wife against the husband that 
is. Sometimes, the impropriety of the 
triangle existence is not so obvious. Hus- 
band or wife left tne domicile years and 
Nothing was -done. 


years ago. 





death or a new adventure impends and 
the aid of the law is sought. 

Quite often the cause is simple non sup- 
port. This is no ground in Florida—l 
differentiate “ground” from ‘“cause’”—but 
it is the kernel of the thing, nevertheless, 
the “milk in the cocoanut.” After a long 
period of neglect, coupled perhaps with 
absence, the patience of the injured spouse 
breaks and she seeks relief. 

Many times, too, intrusive relatives, in- 
laws or step-somethings, jangle the keys 
out of harmony. “Her son or his mother 
created the situation—constantly this is 
demonstrated in the instances that come 
under our observation. 

These are some of the chief causes. They 
are not “grounds”’—any of them. Property 
disputes, officious relatives by marriage, 
non-support, incompatibility, even the 
“eternal triangle,” unassociated with vice, 
are not accepted, at least in this State, as 
“grounds” for divorce. Indubitably they 
are the causes, the mainsprings, the prompt 
ers, of the great majority of divorces 
sought. In order to win the end desired, 
they camouflage themselves in a dress of 
grounds that often presents a bizarre and 
grotesque pattern to the eye. Under the 
disguise, that same shrewd eye can usually 
discern the true cause. 

The point is, however, that to the lawyer 
or the judge, causes and grounds are 
secondary. Lawyers and judges, in these 
divorces problems, deal largely in “faits 
accomplis.” It happened to us the other 
day, that a client consulted us about his 
family difficulties. At length, and in the 
usual irrelevant way, he discoursed on the 
faults of his wife and his own virtues. 
Should he get a divorce? We advised 
against it. The case made was very frail. 
“She just neglects me, and I won’t stand it.” 
The woman seemed mercenary, it would be 
simpler to threaten her with desertion by 
will. He got up to go. “Well you see, I 
put her trunk and things out in the yard 
this morning and teld her to go and never 


Now . come back. So I thought I had better ask 
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you what to do.” Obviously, this put a 
fresh complexion on the matter. What 
chance was there now of negotiating a 
peace? He had put himself beyond help. 

The real burden of this essay is to pass 
the responsibility for the existence of the 
divorce evil back to the parties to the 
litigation. So far as the services of a rep- 
utable lawyer are engaged, it is to assuage 
this social sore. Admittedly there are shy- 
sters, there are men who bid for this busi- 
ness, foster it and encourage it. But no re- 
spectable lawyer abets these disagreements. 
Sometimes stich a lawyer may, in the inter- 
est of public morals, sign his name to a 
flimsy bill. He sees beyond the formal aver- 
ments. Sometimes a judge may grant a de- 
cree in an ex parte case that he would not 
suffer in a disputed matter. In divorce 
cases, there are parties not of record to be 
thought of—children, the State. Be it re- 
membered that, to an astonishingly large 
section of the public, divorce is a luxury. 
Such people—negroes are especially fallible 
in this regard—will accomplish. their ends 
anyhow. They are unmoral. That they 
come asking for a divorce bespeaks at least 
aspirations toward morality. 

Reverting now to the citation given at 
the begining of this article. The woman in 
question may have been right in this, that 
the lawyer she employed did not search 
out the truth with sufficient rigor. One 
thing, however, is sure. No lawyer drew a 
bill for her, no judge granted a decree for 
her, on the’ facts as she told them to her 
confidant. She had to perjure herself to 
get her freedom, and it is safe to say that 
she did not trust her lawyer with the truth. 
So the sin and the obloquy are wholly hers. 

Can lawyers do more than they are doing 
to abate the nuisance? ~They can. ‘They 
can make of the proceedings for divorce a 
much more “real” process. They can avoid 
the appearence of casualness or formality. 
They can name and maintain fees sufficient 
to deter splenetic excursions into such 
litigation. They can test more thoroughly 
the conscience of their client by examining 
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into, and exposing to the eye of that con- 
science, the real and remediable errors of 
prejudice and jealousy and selfishness that 
jaundice the disposition of the complainant. 

They can do more of these sorts of 
things and do them better. Make no mis- 
take, however. They are already laboring 
in this field. And all that they can do will 
never go very far to bring about a state of 
blessedness for everybody, without more. 

Marriage must be a more serious obli- 
gation in its inception before the divorce 
evil is cured. Children must learn to keep 
their vows and to face life bravely and to 
do. their part regardless of the derelictions 
of others, before we advance very far. 
This brings us back to the schools and the 
churches and the home. To these three 
institutions we must look for regeneration. 

Grorce PALMER GARRETT. 

Kissimmee, Fla. 








MASTER AND SERVANT—INJURY BY CO- 
EMPLOYEE. 





HINCHUK v. SWIFT & CO. 





Supreme Court of Minnesota. April 22, 1921. 





182 N. W. 622. 





An employee injured during the course of his 
employment, though by the willful act of a co- 
employee, is within the Compensation Act (Gen. 
St. 1913, §§ 8203, 8230), if there is some causal 
relation between the employment and the in- 
jury, that is if the injury be one which may 
be seen to have had its origin in the nature of 
the employment. An injury inflicted by a co- 
employee as a result of a quarrel over the man- 
ner of doing their work is within the rule. 





HALLAM, J. This case arises under the 
Workmen’s Compensation Act. Alex Bush was 
in the employ of defendant at its packing plant 
at South Saint Paul. He and a workman 
named Harper were engaged in trucking meat 
to a washing machine. When the truck 
reached the machine it was unloaded piece by 
piece. Two men worked together on a truck. 
One would pull and the other would push and 
the fair way was to take turns. Bush and 
Harper quarreled over the moving of the 
truck, each claimed he was being compelled 
to do more than his share. The testimony is 
somewhat in conflict, but one witness testi- 
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fied that they quarreled over who should push 
and who should pull the truck. Finally Bush 
took the handles and pulled and Harper 
pushed. When they reached the washing ma- 
chine they quarreled some more, each calling 
the other names. When they finished the ar- 
gument Bush started to work unloading meat, 
but Harper walked 12 or 15 steps away, picked 
up a piece of iron pipe that lay there and 
struck Bush over the head and caused his 
death. The trial court allowed compensation 
under the statute. 

The statute is that compensation shall be 
paid by the employer, “in every case of per- 
sonal injury or death of his employee, caused 
by accident, arising out of and in the course 
of his employment.” G. S. 1913, $ 8203. The 
word “accident” is defined to mean “an un- 
expected or unforeseen event, happening sud- 
denly and violently, with or without human 
fault and producing at the time, injury to the 
physical structure of the body.” G. S. 1913, 
§ $230 (h). The act is declared not to “in- 
clude an injury caused by * * * a third per- 
son or fellow employee * * * because of reasons 
personal to him, and not directed against him 
as an employee, or because of his employ- 
ment.” G. S. 1913, § 8230 (i). 

Section 8230 (h) gives us no trouble. Sec- 
tion 8203 and section 8230 (i) taken together 
may clearly include an injury inflicted by the 
willful act of another. See State ex rel. An- 
seth v. District Court, 134 Minn. 16, 158 N. 
W. 713, L. R. A. 1916F, 957; State ex rel. John- 
son Sash & Door Co. v. District Court, 140 
Minn. 75, 167 N. W. 283, L. R. A. 1918 E, 502. 
This is the prevailing construction of similar 
statutes as applied to cases similar to this. 

In Pekin Cooperage Co. v. Industrial Com- 
mission, 285 Ill. 31, 120 N. E. 530, two em- 
ployees in culling barrel staves became in- 
volved in a dispute because one took staves 
from the rack of the other. One injured the 
other. Compensation was allowed. 

In Swift & Co. v. Industrial Commission, 
287 Ill. 564, 122 N. E. 796, an employee whose 
duty it was to repair leaks in steam pipes in 
a large packing plant was injured in a fight 
with the foreman of a department to which 
he had been summoned, the altercation grow- 
ing out of matters connected with the injured 
employee’s work. The statute was held to ap- 
ply. 

In Matter of Heitz v. Ruppert, 218 N. Y. 148, 
112 N. E. 750, L. R. A. 1917A, 344, claimant, 
employed as a driver by a brewing company 
took exception to the manner in which a fel- 
low workman washed off the horses. A quar- 





rel ensued and in physical encounter that grew 
out of it, claimant was injured. Held, entitled 
to compensation. 


In Polar Ice & Fuel Co. v. Mulray (Ind. 
App.), 119 N. HE. 149, an employee of an ice 
company, employed to check and collect for 
shortage of drivers, was shot and killed by a 
driver as a result of a quarrel over collections. 
Compensation was allowed. 

In Western Indemnity Co. v. Pillsbury, 170 
Cal. 686, 151 Pac. 398, a worker on a railroad 
section was told by the foreman to drop his 
shovel and get his time, but the man refused 
and the foreman undertook to take his shovel 
from him and was injured. Compensation was 
allowed. 

In McIntyre v. A. Rodgers & Co., 41 Scottish 
Law Reporter, 107, two workmen engaged in 
a tussle over the possession of a brush to be 
used in the work and one was injured. The 
statute was held to apply. 

The principle applicable to such cases is 
that the injury is included within the statute 
if there is some causal relation between the 
employment and the injury. Not that the in- 
jury must be one which ought to have been fore- 
seen, but it must be one which, after the 
event, may be seen to have had its origin in 
the nature of the employment. 

This is such a case. Bush and Harper be- 
came involved in a quarrel over the manner 
of doing the work in which they were jointly 
engaged. There was no personal antipathy. 
Differences over the work caused the whole 
trouble. The trial court evidently took the 
view that there was no real cessation of hos- 
tilities from the time trouble started until it 
was over. We think the evidence sustains 
this position and that the court properly held 
the case to be within the statute. 

Affirmed. 


Note.—Injury by Willful Act of Co-Employee 
as Compensable-——An injury resulting from an 
assault by a workman upon a fellow workman 
while the latter is engaged in the work of the 
employer is an accidental personal injury aris- 
ing out of and in the course of the employment. 
Stasmas y. State Industrial Com’n, Okla., 195 
Pac. 762. 

The above rule is not applicable, however, 
where the injured workman provoked the as- 
sault. Thus, where a factory oiler, upon being 
told that he was using too much oil, called his 
foreman a liar, and the foreman struck him, it 
was held that the oiler was neither injured in 
nor by his employment, and hence was not en- 
titled to compensation. Knocks vy. Metal Pack- 
age Corp., 185 N. Y. Supp. 309. 

Where an employee engaged in unloading a 
freight car refused to get a drink for a negro 
workman when he was getting one for himself, 
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and the negro threatened to knock him in the 
head if he climbed on the car, which threat was 
carried out to the fatal injury of the employee, 
it was held that the injury did not have its 
origin in the employment, and that compensation 
was not recoverable. Chicago vy. Industrial 
Com’n, Ill, 127 N. E. 49. 

Where a miner was killed by a car driver, 
both employes of the same employer, in a quarrel 
about the non-delivery to him the night before 
of an empty truck, he being the aggressor, it was 
held that his death was not the result of an 
accident “arising in the course of the employ- 
ment,” and that there was no causal connection 
hetween the employment and the killing. Marion 
County Coal Co. y. Industrial Com’n, IIL, 127 
N. E. &. 

\n employee while engaged at his work was 
struck in the eye by an apple thrown by a fel- 
low servant in horseplay. Held, that the injury 
was one arising out of and in the course of his 
employment. Leonbruno y. Champlain Silk Mills, 
N.. ¥., 128. N. E. il. 

Where an employee was killed by a fellow 
workman in a fight provoked by. deceased and 
another, his injury did not arise out of the em- 
ployment. RKomerez y. Swift & Co., Kan., 189 
Pac. 923. 

An abattoir worker was struck by a piece of 
flesh, resented the assault, and struck another 
employee with the flesh, believing him to be the 
assailant, and the latter in turn kicked the claim- 
ant. Held, that claimant’s injury arose out of 
and in the course of his employment. Versch- 
leiser v. Joseph Stern Son, N. Y., 128 N. E. 126. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE MEETING OF THE 
AMERICAN BAR ASSOCIATION, 





The annual meeting of the American Bar 
Association will be held in Cincinnati, Ohio, 
Aug 30, 1921, to Sept. 2, 1921. 

All meetings of the Association except on 
Wednesday evening will be held in the ball 
room at the Hotel Sinton. The Wednesday eve- 
ning meeting will be held in Convention Hall, 
Hotel Gibson. 

The Executive Committee will meet on Tues- 
day, August 30, at 8:30 p. m., in Parlor F (Mez- 
zanine Floor), Hotel Sinton. 

The General Council will meet in the Parlor 
F (Mezzanine Floor), Hotel Sinton. The first 
meeting of the General Council will be held 
on Wednesday, August 31, at 9:00 a. m. 

The offices of the Secretary and Treasurer 
will be located in the Hotel Sinton Tea Room 
(Main Floor), and will open for registration 
of members and delegates and for the sale of 
dinner tickets on Monday morning, August 29, 
at 10:00 o’clock. 
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BUSINESS PROGRAM OF THE ASSOCIATION. 
Wednesday Morning, August 31, at 10 O’clock. 
Ball Room (Main Floor) Hotel Sinton. 

Addresses of welcome on behalf of Ohio State 

jar Association: Harry J. Davis, Governor of 
Ohio, and John Galvin, Mayor of Cincinnati. 

Announcements. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 

Nomination and Election of Members. 

The President’s Address. 

Address by Sir John Simon, of London, Eng- 
land, former Attorney General and Secretary of 
State for Home Affairs. 

State delegations will meet in the Ball Room 
(Main Floor) Hotel Sinton at the CLOSE of this 
session to nominate members of the General 
Council, and to select nominees for Vice-Presi- 
dent and Local Council for each State. 
Wednesday Afternoon, August 31, 2:00 O’clock. 

Ball Room (Main Floor) Hotel Sinton. 


2:00 p. m. Annual Business Meeting of Ohio 
State Bar Association. 
4:00 p. m. Joint Session of American Bar 


Association and Ohio State Bar Association. 
Address by Harry M. Daugherty, Attorney-Gen- 
eral of the United States, 

Wednesday Evening, August 31, at 8:00 O’clock 
Convention Hall, Hotel Gibson. 
Address: “Our Brethren Overseas,” John W. 
Davis, of New York, former Ambassador to 

Great Britain. 
Presentation of Memorial Minute upon the 
late Chief Justice of the United States. 
Election of the General Council. 
9:30 p.m. Reception in the Ball Room (Main 
Floor) Hotel Sinton. 
Thursday Morning, September 1, at 10 O'clock. 
Ball Room (Main Floor) Hotel Sinton. 
Reports of Sections and Committees. 
names of Chairmen are given below. 
The consideration of the Reports will begin 
promptly at 10:05 o'clock. 


The 


SECTIONS. 
10:05 a. m. Comparative Law. Robert P. 
Shick. 
10:10 a. m. Judicial Section. Charles A. 
Woods. 
10:20 a. m. Legal Education. Elihu Root. 


10:30 a. m. Patent, Trade-Mark and Copy- 
right Law. A. C, Paul. 

10:40 a.m. Public Utility Law. Bentley W. 
Warren, 

10:50 a. m. National Conference of Commis- 
sioners on Uniform State Laws. Henry Stock- 
bridge. 

11:00 a. m. Conference of Bar Association 
Delegation. Stiles W. Burr. 
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CoMMITTEES. 

11:10 a. m. Professional Ethics and Griev- 
ances. Edward A. Harriman. 

11:20 a. m. Commerce, Trade and Commer- 
cial Law. Francis B. James. 

11:40 a. m. International Law. Charles No- 
ble Gregory. 

11:50 a.m. Insurance Law. Arthur I. Vorys. 

12:00 m. Publicity. Martin Conboy. 

12:10 p. m. Memorials W. Thomas Kemp. 

12:15 p. m. Jurisprudence and Law Reform. 
Everett P. Wheeler. 

1:00 p. m. Adjournment. 

2:30 p.m. Excursion (to be announced later). 


Thursday Evening, September 1, at 8 O’elock. 


Ball Room (Main Floor) Hotel Sinton. 

Address: “Without a Friend,’ Charles S. 
Thomas, of Colorado, former United States 
Senator. ; 

Reports of Committees. The names of Chair- 
men are given below. 

9:15 p. m. Admiralty and Maritime Law. 
Robert M. Hughes. 

9:25 p. m. Noteworthy Changes in Statute 
Law. Thomas I. Parkinson. 

9:35 p.m. Drafting of Legislation. William 
Draper Lewis. 

9:40 p. m. Uniform Judicial Procedure. 
Thomas Wall Shelton. 

9:50 p. m. Adjournment. 


Friday Morning, September 2, at 10 O’clock, 


Ball Room (Main Floor) Hotel Sinton. 

A Symposium on the general subject, “The 
Administration of Criminal Justice,” under 
three sub-topics, as follows: 

10:05 a. m. “Unenforceable Law,” by Ray- 
mond B. Fosdick, of New York. 

10:30 a. m. “The Illegal Enforcement of 
Criminal Law,” by Luther Z. Rosser, of Georgia. 

10:55 a. m. “The Adjustment of Penalties,” 
by Marcus A. Kavanaugh, of Illinois. 

11:25 a. m. General Discussion by Associa- 
tion. 

12:45 p. m. Nomination and Election of Of- 
ficers. Adjournment at 1:00 o’clock. 

Friday Afternoon, September 2, at 2:30 O'clock. 

Reports of Committees. The names of Chair- 
men are given below. 

2:35 p. m. Membership. Frederick E. Wad- 
hams. ) 

2:45 p. m. Change of Date of Presidential 
Inauguration. William L. Putnam. 

3:00 p. m. Classification and Restatement of 
Law. James D. Andrews. . 

3:15 p. m. Legal Aid Work. Reginald Heber 
Smith. 

3:30 p. m, Aviation. Charles A. Boston. 
Miscellaneous Business. Adjournment sine die. 





Friday Evening, September 2. 
Annual Dinner at 7:00 p. m. Dinner to La- 
dies at 7:00 p. m. 


Saturday, September 3. 
All day Excursion to Dayton, Ohio. 


Hotel Accommodations, 

(All hotels European plan, except as stated. 
Prices named are per day.) 

Hotel Gibson, 4th and Walnut, single room 
and bath, $2.50 up; double room and bath, $4.25 
up. ‘ 
Hotel Sinton, 4th and Vine, single room and 
bath, $3.50 up; double room and .bath, $5.50 up. 

Havlin Hotel, Vine & Opera PIl., single room 
and bath, $3.00 up; double room and bath, $5.00 
up. 

Hotel Metropole, 6th and Walnut, single 
room and bath, $2.50 up; double room and 
bath, $4.50 up.. 

Grand Hotel, 4th and Central, single room 
and bath, $2.50 up; double room and bath, 
$4.00 up. 

Palace Hotel, 6th and Vine, single room and 
bath, $2.00 up; double room and bath, $3.00 up. 

Emery Hotel, 421 Vine, single room and 
bath, $2.50; double room and bath, $4.50. 

Hotel Alms, McMillan and Alms PIl., (Amer- 
ican plan), single room and bath, $4.00; dou- 
ble room and. bath, $7.00. 

Mr. Ben B. Nelson, Fourth National Bank 
Building, Cincinnati, Ohio, has charge of res- 
ervations for members and guests. In writing 
to Mr. Nelson please state: 

a. Preference of hotels; b. time of arrival: 
ec. period for which rooms are desired; d. 
whether single or double room desired; e. how 
many persons will occupy each room. 

Members who wish to do so are at liberty to 
make direct arrangements with hotel preferred. 

Make your reservations early. Notify Mr. 
Nelson promptly of any cancellations. 


Railroad Fare. 

Arrangements have been made with the rail- 
roads whereby members of the American Bar 
Association and dependent members of their 
families who attend the annual meeting will 
have the benefit of a fare and one-half. They 
will pay full fare going to Cincinnati, and, up 
on purchasing railroad ticket, will ask for a 
certificate, which will be vised by the Secre- 
tary at Cincinnati, thus entitling the holder 
to half fare on the return trip. Further details 
of the plan are given in the following state- 
ment furnished by an Official of the Central 
Passenger Association. The dates for ticket 
sales will, of course, vary in the different Pas- 
senger Association territories: 
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The following directions are submitted for 
your guidance: 

1. Tickets at the regular one-way tariff fare 
for the going journey may be obtained on any 
of the following dates (but not on any other 
date): Aug. 23-24 and Aug. 27-Sept. 2, 1921. 
Be sure that, when purchasing your going 
ticket, you request a CERTIFICATE. Do not 
make the mistake of asking for a “receipt.” 

2. Present yourself at the railroad station 
for ticket and certificate at least thirty minutes 
before departure of train on which you will 
begin your journey. 

3. Certificates are not kept at all stations. 
If you inquire at your home station, you can 
ascertain whether certificates and through 
tickets can be obtained to place of meeting. 
If not obtainable at your home station, the 
agent will inform you at what station they can 
be obtained. You can in such case purchase a 
local ticket to the station which has certificates 
in stock, where you can purchase a through 
ticket and at the same time ask for and obtain 
a certificate to the place of meeting. 

4. Immediately upon your arrival at the 
meeting present your certificate to the endors- 
ing officer, Mr. W. Thomas Kemp, as the re- 
duced fare for the return journey will not ap- 
ply unless you are properly identified as pro- 
vided for by the certificate. 

COMMISSIONERS ON UNIFORM STATE 

LAWS. 
Program of Thirty-First Annual Conference, at 
Cincinnati. 

The thirty-first annual meeting of the Na- 
tional Conference of Commissioners on Uni- 
form State Laws will be held in Cincinnati, 
Ohio, August 24 to 30, 1921, at the Hotel Gib- 
son (Convention Hall), just preceding the 
meeting of the American Bar Association. 

Following is the TENTATIVE PROGRAM: 


Wednesday, August 24. 


10:00 a. m. Meeting of the Executive Com- 
mittee. 
2:00 p. m. FIRST SESSION. 


Address of Welcome. 

Response of the President. 

Roll Call. 

Reading of the Minutes of the Last Meeting. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 

Appointment of Nominating Committee. 

Appointment of Auditing Committee. 

8:00 p. m. SECOND SESSION. 

Reports of Standing Committees: 
Scope and Program Committee. 
Publicity Committee. 


YUM 
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Legislative Committee. 
Committee on Appointment of and Attend- 
ance by Commissioners. 

Presentation and consideration of the reports 
of the following special committees: not pre- 
senting drafts of Acts: 

Insurance. 

Prohibition. 

Drug Law. 

Securing Compulsory Attendance of Non- 
Resident Witnesses in Civil and Criminal 
Cases. 

Automobile Legislation. 

One Day’s Rest in Seven. 

Depositions and Proof of Statutes. 

Tribunal to Settle Industrial Disputes. 

Co-operation with the American Judicature 
Society. 

Co-operation with the American Institute of 
Criminal Law and Criminology. = 

Uniformity of Judicial Decisions. 

Occupational Diseases. 

Registration of Title to Land. 

Primary Law for Federal Officers. 

Marriage and Divorce. 

Report of Nominating Committee. 

Election of Officers. 


Thursday, August 25. 

9:30 a. M, THIRD SESSION. 

Consideration of Eighth Tentative Draft of 
a Uniform Incorporation Act. 

2:00 p. m. FOURTH SESSION. 

Consideration of Eighth Tentative Draft of 
a Uniform Incorporation Act. 

8:00 p. m. FIFTH SESSION. 

Consideration of Eighth Draft of a Uniform 
Incorporation Act. 

Report of Commercial Law Committee on 
amendments to the Warehouse Receipis and 
Bills of Lading Acts. 

Report of Commercial Law Committee on a 
Blue Sky Law. 


Friday, August 26. 

9:30 a. M. SIXTH SESSION, 

Consideration of First Tentative Draft of a 
Uniform Fiduciaries Act. 

2:00 p. mM. SEVENTH SESSION. 

Consideration of First Tentative Draft of a 
Unitorm Fiduciaries Act. 

8:00 p. mM. EIGHTH SESSION, 

Consideration of First Tentative Draft of 
an Act relating to the Status and Protection 
of Illegitimate Children. 


Saturday, August 27. 
9:30 a. mM, NINTH SESSION. 
Consideration of Second Tentative Draft of 
a Uniform Declaratory Judgments Act. 
2:00 p. M. TENTH SESSION. 
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Consideration of Second Tentative Draft of 
a Uniform Declaratory Judgments Act. 
(At 4:30 p. m., the Conference adjourns for 
local entertainment.) 
Monday, August 29. 
9:30 a. mM. ELEVENTH SESSION. 
Consideration of First Tentative Draft of a 
Uniform Mortgage Act. 
2:00 p. mM. TWELFTH SESSION. 
Consideration of First Tentative Draft of a 
Uniform Aviation Act. 
Consideration of Report of the Committee on 
Compacts Between States. 
Tuesday, August 30. 
Unfinished business. 








CORRESPONDENCE. 





A LETTER FROM OUR ASSOCIATE EDITOR. 


London, June 26, 1921. 


Editor, CENTRAL LAW JOURNAL: 
Dear Robbins: 

‘There is little else these Englishmen could 
have done for me. My visit ends, officially, 
Tuesday at 1:30, with the House of Lords. 
Monday I sat with the Court of Appeals in 
the morning, and with the Commercial Court 
in the afternoon. 

It has been one steady movement on a fixed 
schedule all day long, and a steady making of 
notes at night when not dining. I have been 
the guest of Lords Bryce, Haldane and Cave, 
and Sir John Simon. I was also the guest of 
Sir Thomas Miller Chitty, the grandson of the 
great law writer of that name. He is the head 
of English procedural reform. I have dined 
twice with him and sat with him all day in 
court. 

Yesterday afternoon, I called on the Law 
Editors and found them most attractive. Of 
these more will be said later. 

It is very cold here and there is no coal. 
I am glad to be returning at noon on Wednes- 
day, after working day and night for sixteen 
days. Eight more days will be used in sum- 
marizing my observations. I hope to have a 
few articles ready shortly after my return. 

Yours sincerely, 
THoMAS W. SHELTON. 

| We thought our readers would be interested 
in this letter, written hurriedly from London 


by our Associate Editor, Mr. Thomas W. Shel- 
ton, of Norfolk, Va. Mr. Shelton has many 


friends among the members of the Bar who 
will be delighted to learn that his trip has 
been so successful with respect to the purpose 
Mr. Shelton had in mind, namely, the oppor- 





tunity to view at close range the working of 
the English Rules of Procedure, of which so 
much has been written the last few years. 
The result of these investigations will be 
printed in the Journal as soon as Mr. Shelton 
is able to put them into shape for publication. 
—EpDIrTor.} 











HUMOR OF THE LAW. 





Personal.—I am looking for my wife, Mrs. 
George Schomberger, nee Agnes Schomberger, 
who left my bed and board on October 26th, 
taking with her my 2300 dollars. I should like 
to get in touch either with her or those who 
know her whereabouts so that I can send her 
a special sum of 100 dollars so that she can 
get even further away. 

—The Docket. 


When a lady who was “burning up the road” 
on the boulevard was overtaken by a traffic of- 
ficer and motioned to stop, she indignantly 
asked: 

“What do you want with me?” 

“You were running 40 miles an hour,” an- 
swered the officer. 

“Forty miles an hour? Why, officer, I haven’t 
been out an hour,” said the lady. 

“Go ahead,” said the officer. “That is a new 
one on me.”—Pittsburg Dispatch. 


A BUSH VISITOR. 
For the host no matter— 
For the guest the best, 
One knife, one fork, 
One cup, one platter, 
Damper and mutton— 
All that you need. 

“Cut in and cut on, 
Have a good feed!” 

No time to wipe 

Platter and cup— 

“Fill up your pipe; 

The dog washes up.” 
Pipes drawing well, 
Yarns turn-about— 
Bush-fires and floods 
Sheep dogs and drought. 


The fire burns low. 
Snakes, how they snore— 
Guest on the bunk, 
Host on the floor. 
—Sydney Bulletin. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions ef the 
State Courts of Last Resort and of the Federal 
Courts. 


Copy of. Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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Florida ........ 


Indiana / 
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l. Adverse Possession — Cemeteries. — While 


the right which one acquires in a cemetery lot 
is rather in the nature of a perpetual easement 
subject to be controlled by the state in the exer- 
cise of its police power, it is such a valuable 
right as a court of equity will protect, and the 
same character of adverse possession that will 
confer title,to real estate will suffice to confer 
such right.—Sherrard v. Henry, W. Va., 106 S. 
=. 705. 

2. Animals—Tick Eradication Statute.—The 
Tick Eradication Statute, in its application to 
Coryell county, embraced within the quarantine 
zone, held not obnoxious to the Constitution, 
and not violative of the rights of cattle owners 
in the county, personal or property, because 
their cattle were free from statutory diseases 
or fever-carrying tick.—Lewis v. Harrison, Tex., 
229 S. W. 691. 

3. Attorney and Client — Compensation. — 
Where an attorney was employed to collect a 
note of a non-resident, and attorney placed the 
notes with corresponding’ attorneys who secured 
an agreement with debtor and beneficiaries of 
insurance policy of debtor that, if no collection 
was attempted during lifetime of debtor, insur- 
ance policy would stand as security, attorney 
Was not estopped to sue for his services against 
executrix of client because he had sued out 
vexatious suits against the same defendant 


and the insurance. company in foreign state.— - 


Hornish v. McConnell, Iowa, 182 N. W. 406 
4.——Compromise with Client.—In an action 
against defendant to recover one-third of 
amount paid by defendant to client by attorneys, 
who had been assigned a one-third interest in 
a cause of action against defendant in order to 
Secure their services, it was not necessary to 
plead and prove all the facts which would have 
been necessary in the original action to entitle 
their client to recover.—Wichita Falls Electric 
Co. v. Chancellor & Byran, Tex., 229 S. W. 649. 
5.——Confidential Relations.—-The rule _ of 
equity in respect of confidential relations be- 
tween attorney and client is founded, not on the 
professional relation per se, but on the influ- 
ence which that relation implies, and will there- 
fore operate as long as the influence exists, 
although the attorney may not be then acting 
as attorney—Jones v. Caraway, Ala., 87 So. 820. 


6. Bankruptey—Adverse Claimant.—An _ as- 
signee for the benefit of creditors, who turned 
over to a trustee in bankruptcy the property 
of the bankrupt in his possession, retaining only 
an amount claimed by him for fees and dis- 
bursements, was an “adverse claimant” of the 
moneys retained, and could not be proceeded 
against summarily in the bankruptcy court, 


XUM 





over his protest duly made, but was entitled 
to have his claim determined in a judicial pro- 
ceeding suitable to that purpose.—Galbraith v. 
Vallely, U. S. S. C., 41 Sup. Ct. 415. 

7. Banks and Banking—President’s Draft.— 
Merely because a bank’s draft is issued by its 
president in payment of his individual debt, the 
ereditor is not as matter of law charged with 
duty of inquiry as to whether it had been paid 
for, though the president’s power to issue drafts, 
whether in payment of his own debts or to an- 
other, is conditioned on the bank’s being paid 
therefor; the presumption of honesty being in- 
dulged.—Fort Worth Nat. Bank v. Harwood, 
Tex., 229 S. W. 486. 

8. Bills and Notes—Bona Fide Holder.—The 
words, “For value received we hereby assign, 
transfer, and set over to the M. Bank all our 
rights, title, and interest in and to the within 
note and in and to the said * * * trucks for 
which this note was executed,” written on the 
back of a promissory note and signed by the 
payee, was a sufficient indorsement to give the 
transferee the rights of a bona fide holder.— 
Benton Transfer Co. v. Marion Nat. Bank, Ga., 
106 S. E. 735. 

9.——-Insanity of Maker.—Payee, accepting 
note to secure husband's debt and deed of trust 
on wife’s land to secure note without knowledge 
that wife at time of execution of deed of trust 
Was insane, was not protected as an innocent 
purchaser.—White v. Holland, Tex., 229 S. W. 611. 

10. Terms of Contract.—In an action by an 
indorsee of promissory notes given for the pur- 
chase price of a farm tractors where the answer 
and cross petition set up failure of considera- 
tion because of a breach of warranty in the 
contract of sale and alleged that plaintiff was 
not a holder in due course, held, that it was 
error to instruct that, if the plaintiff purchased 
the notes with knowledge of the terms and con- 
ditions of the contract under which the tractor 
was sold, the judgment should be for the de- 
fendant.—Advanc4-Rumely Thresher Co. v. West, 
Kan., 196 Pac. 1061. 

11. Brokers — Authority. — A writing ad- 
dressed to an agent containing the following: 
“IT shall be glad if you could sell the property, 
I would be glad for you if you could sell the 
property and get the commission. Tell your 
man to make me an offer’—stating the rate of 
commission on the dollar to be paid in the 
event of a sale being consummated, and signed 
by the owner, is sufficient to satisfy the stat- 
ute of frauds, P. L. 1911, p. 703 (Comp. Stats. 
N. J. 1st Supp., p. 747). It is an authority for 
selling the property described in the writing.— 
Clark y. Griffin, N. J., 113 Atl. 234. 

12. Carriers of Goods——Delay,—Loss for con- 
sequential damage which shipper suffered of the 
whole of the value of potatoes by reason of his 
loss of the sale of them which he had made at 
a stipulated price, caused by negligent delay in 
the tranportation, followed by the subsequent 
conversion of the goods by the wrongful sale of 
them by the terminal carrier, was within the 
operation of the Carmack Amendment (U. S. 
Comp. St. §§ 8604a, 8604aa), which makes the 
initial carrier liable for any loss, damage, or 
injury to such property, ete.—New York, P. & 
N. R. Co. v. Chandler, Va., 106 S. E. 684. 

13. Carriers of Live Stock—Element of Dam- 
age.—Where, in an action against a carrier for 
damages to sheep before delivery to consignee, 
it is alleged and proved that the market value 
of such sheep was depreciated by reason of 
the fact that they would not breed on account 
of the injuries sustained, and that this element 
of damage flowed directly from the injuries in 
question, the jury, under proper instructions 
from the court, may award plaintiff just com- 
pensation for the loss thereby sustained.—Smith 
v. Hines, Idaho, 196 Pac. 1032. 

14. Carriers of .Passengers—-Attendant of 
Live Stock.—Rev. St. 1919, § 9938, requiring car- 
rier to furnish a caboose for the transportation 
of attendant of live stock, does not require rail- 
road to take caboose along with the live stock 
ear to the unloading chute.—Vulgamott v. Hines, 
Mo., 229 S. W. 394. 

15. Negligence.—In a suit for injury to in- 
tending passenger, it appeared that a street car 
took an unexpected course, the back wheels go- 
ing as they were intended and the front ones 
veering off by reason of a split switch and caus- 
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ing an unusual and dangerous movement of the 
car, which could not have happened except for 
some defect in the track or car or some negli- 
gence jn its management. Held, that defendant 
had burden of expiaining the casualty; the ma- 
chinery and appliances being peculiarly within 
detendant’s knowledge.—Mayne y. Kansas City 
Rys. Co., Mo., 229 S. W. 386. 


and Maintenance — Quantum 
Meruit.—Where an agreement as to an attor- 
ney’s compensation for services was champer- 
tous under Rev. St. e. 124, § 12, the attorney was 
not entitled to receive the value of his services 
upon a quantum meruit.—Orino y. Beliveau, Me., 
113 Atl. 260. 


17. Constitutional Law—Authority of City.— 
if the amendment to the Constitution of Texas 
in 1912, authorizing cities te adopt new charp 
ters, freed such cities from the restriction 
against binding street railway franchises con- 
cerning the rate of fare, that provision is tr- 


16. Champerty 





relevant, where the franchise in question was 
adopted before the amendment.—City of San 
Antonio v. San Antonio Public Service Co., U. 
S. S. C., 41 Sup. Ct. 428. 

18. Garnishment.—Rev. Code Del. 1915, § 
4123, requiring a non-resident defendant, sued 


by toreign attachment, to give security to the 
value of the property attached as a condition 
ot the right to appear and defend, which pro- 
vision was substituted in 1877 for a prbdvision 
adopted at an early date requiring special bail, 
as required by the statutes of various other 
states based on an old custom of the city of 
London, does not deprive such defendant of his 
property without due process of law, in viola- 
tion of the Fourteenth Amendment, even though 
in a particular case defendant is unable to give 
such security.—Ownbey v. Morgan, U. 8. S. C., 
41 Sup. Ct. 433. 


19. “Periods of Limitation.’—Transporta- 
tion Act Feb. 28, 1920, § 206f, providing that 
“the period of federal control shall not be com- 
puted as a part of the periods of limitation in 
actions against carriers * * * for causes of 
action arising prior to federal control,” held 
constitutional as applied to a cause of action 
by a shipper against the carrier as to which 
the period of limitation has expired before pas- 
sage of the act, where such limitation was not 
fixed by contract, but by the carrier in its pub- 
lished and filed schedules as permitted by Inter- 
state Commerce Act, § 20, as amended (Comp. 
St. § 8604a).—-Lazarus v. New York Cent. R .R., 
U. 8S. D. C., 271 Fed. 93. 


20. Public Lands.—The grant of lands to a 
railroad company by Act July 2, 1864, as modi- 
fied by resolution of May 31, 1870, to induce the 
construction of a railroad, becomes a contract 
or its acceptance by the railroad company and 
the completion of the line, and the rights there- 
under are then within the protection of the due 
process of law clause of the Constitution.— 
United States v. Northern Pac. Ry. Co., U. S. 
S. C., 41 Sup. Ct. 439. 

21. Contracts—Insuring Property in Storage. 
—Where plaintiff, who had only partially paid 
the purchase price of furniture, arranged to 
store it in the seller’s warehouse, and the sell- 
er’s credit man agreed to insure the property, 
both had an interest in the property, and their 
mutual benefit from insurance was _ sufficient 
consideration for the promise to insure.—Siegel 
v. Spear & Co., N. Y., 187 N. Y. S. 284. 


22. Corperations—Withdrawal of Majority.— 
Upon the withdrawal of a majority from an or- 
ganization or corporation, not for profit, those 
remaining in the organization or corporation 
constitute the true association and are entitled 
to the use and enjoyment of the association’s 
property.—Clearwater Citrus Growers’ Ass’n v. 
Andrews, Fla., 87 So. 903. 


23. Damages—Depreciation.—The value of 
used tablecloths and other linen may be ascer- 
tained by making suitable reduction, from price 
paid therefor, for depreciation from use, and 
not by its second-hand market value.—Shanfield 
v. Feiman, N. Y., 187 N. Y. S. 266. 


24. Divoree—Ground For.—Impotency is an 
incurable incapacity that admits neither copu- 
lation nor procreation, the copulation contem- 
plated being copula vera; and mere barrenness 
or absence of conceptive power is not impoten- 











cy, and is no ground for divorce, if there is 
complete power of copulation.—Smith v. Smith, 
Mo., 229 S. W. 398. 


25. Eleetricity—Degree of Care.—An owner 
of steel towers carrying high-tension electric 
lines also owning other wires strung on wooden 
poles which at one point were within 12 or 15 
inches ‘of the corner of one of the towers, was 
not bound to anticipate that a. boy would climb 
the tower to a height of 30 feet and circle 
around it on the narrow crossbars and take 
hold of such wire near the tower in reliance on 
the fact that it was “padded,” though it knew 
boys played in the field where the towers were, 
where its employees had never seen boys on the 
towers, and no other children had ever attempt- 
ed to perform the dangerous feat in question.— 
Bonniwell v. Milwaukee Light, Heat & Trac- 
tion Co., Wis., 182 N. W. 468. 


26.——Trespasser.—Where an electric power 
company had a right of way across plaintiff's 
land, and erected a tower to support ‘its wires 
thereon, amd thereby had a right to use the 
land immediately under the tower, it might to 
that extent be said to be the owner of the land 
occupied by the tower; so that where plaintiff's 
14-year-old son, for his amusement, started to 
ascend the tower, without the permission of de- 
fendant or his agents, and was killed by the 
electric current, the boy was a_ trespasser.— 
McCoy v. Texas Power & Light Co., Tex., 229 
S. W. 623. 

27. ixemptions — Life Insurance ‘Policies. — 
When one takes out policies of insurance on his 
life, payable to his executors, administrators or 
assigns, they become his property subject to 
the claims of his creditors—Bank of Minden 
v. Clement, U. S. S. C., 41 Sup. Ct| 408. 


28. False Imprisonment—Saucy Language to 
Policeman.—Arrest of a girl, who had comer 
mitted no offense and who was minding her 
own business, but who, on being improperly ad- 
dressed by policeman, talked saucily to him, and 
called him a “big prune,” held illegal, entitling 
the girl to damages for wrongful arrest.— 
Scott v. Feilschmidt, Iowa, 182 N. W. 382. 

29. Husband and Wife—Deserted Wife Liable 
on Contracts.—Where a husband deserts his 
wife and departs from the state, leaving her 
without maintenance or support, and remains 
absent therefrom continuously, with an intent 
to renounce the marital relation, and leaves her 
to act as a feme sole, and she so acts, she is 
liable to be sued on her contract, the same ag 
though she were unmarried.—Peterson Bros. 
& Co. v. Gunnarson, Neb., 182 N. W. 505. 

30. Insuranee—Compliance with Provision.— 
There could be no recovery on a burglary in- 
surance policy requiring insured to Keep such 
books and accounts that the exact amount of 
loss might be accurately determined, where no 
books or record were kept indicating what mer- 
chandise had been sold during the year previous 
to the day of the loss, without relying on in- 
sured’s knowledge of the stock, not contained 
in books or accounts, or on expert testimony 
based on comparisons of inventories with the 
addition of purchases and subtraction of sales 
in connection with an assumed rate of profit.— 
Harris v. General Acc., F. & L. Assur. Corp, 
N. Y., 187 N. Y. &. 291. 


31. Eligibility—Where, on death of mem- 
ber of a fraternal organization, a person orig- 
inally designated as a beneficiary and two other 
persons subsequently substituted as beneficiaries 
claimed the amount payable on the certificate, 
and the order filed its petition for interpleader 
and deposited the amount of the certificate in 
court, the substituted beneficiaries cannot raise 
any objection as to the eligibility of the person 
first named to be a beneficiary under the by- 
laws of the order, for such objection could be 
raised only by the order itself, and by the de- 
posit in court the order waives the objection.— 
Shinholser v. Henry, Ga., 106 S. E. 71 


32. Intoxieating Liquors— Unlawful Search 
and Seizure.—Seizure of liquor from a private 
residence prior to the taking effect of Const. 
Amend. 18, on a search made without a war- 
rant by officers armed with shotguns and pis 
tols, although there was invitation to enter and 
consent to the seizure,” held unlawful, and the 
owner of the liquor held entitled to its return. 
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he ge States v. Marquette, U. S. D. C. 271 | merchandise offered by complainant for inter- 
des “wy; : ia ’ — state shipment, on the ground that it was 
33.—— Warrant to —— pg a coy Re — brought to the pier by a transfer company 
Rev. St. § 1014, a valid warrant may be issuec which employed both union and non-union men, 
directed to a police officer of a city to arrest | sn@ the steamship company refused to receive 


for violation of the National Prohibition Law, 
commonly known as the Volstead Act.—Harris 
v. Superior Court, Cal., 196 Pac. 895. 

34. Landlord and Nenant—Breach of Contract. 
—In an action wherein tenant obtained damages 
for breach of contract to rent land, an assign- 
ment that verdict of jury was contrary to the 
evidence, in finding that landlord breached the 
contract to tenant’s damage, because it was con- 
clusively shown landlord offered to let tenant 
have another tract of land in every respect 
equally as good in quality and condition as the 
tract he did not get, was without merit, since 
the tenant had a perfect right to insist upon 
the contract he made.—Hulshizer v. Nelson, 
Tex., 229 S. W. 658. 

5. Lessee’s Rights.—A lessee’s rights un- 
der lease as against innocent purchaser were 
not. affected by the erroneous acknowledgment 
of receipt of lessee’s subsequently returned 
check by employee of purchaser's agent who 
had been instructed not to accept check from 
lessee for rent.—Great Atlantic & VPacific Tea 
Co. v. Cofer, Va., 106 S. E. 695. 

36. Life Estates — Cutting Timber. — Timber 
cut from land in possesion of life tenant un- 
authorized to cut such timber, becomes the 
property of the remaindermen, whether cut by 
the life tenant or a third person.—Jones v. Sand- 
lin, Ala., 87 So. 850. 

37. Master and Servant—Assuming Risk.—A 
plaintiff who accepted employment as railroad 
telegraph operator in a box car office, knowing 
that the place was leaky. cold. and wet, held 
to have assumed the risk from such exposure. 
~Newberry vy. Central of Georgia Ry. Co., U. 
S. DD, C.. 371. Fed; 117. 

38. osha ompensation to State.—The provision 
of Workmens Compensation Law, § 15, subd. 
7, for payment to the state treasurer of $100 in 
every case of injury causing death, where there 
is no person entitled to compensation is valid.— 
Watkinson v. Hotel Pennsyivania, N. Y., 187 N. 
Y. S. 273 

39. Defective Coupling.—The uncoupling of 
the end car upon the stoppage of a train being 
backed is proof under the Safety Appliance Act 
(U. S. Comp. St. §§ 8613-8615) that the coupling 
was défective.—Stewart v. Wabash Ry. Co., Neb., 
182 N. W. 496. 

40. “Net Profits.’"—A manager of a mer- 
chandise department of a going concern paying 
him a percentage on the “net profits” of his 
department at the close of the year was not 
entitled to credit for profit on unfilled orders 
which were subject to cancellation, nor was. he 
entitled to have considered as profit the differ- 
ence between the cost price of goods on hand 











and their market value, and he was not en- 
titled to credit for an item of expense for 
shelving and flooring to protect goods from 


damage which was properly chargeable to “ex- 
pense”; the term. “profits” in a legal sense, as 
distinguished from speculative or “paper prof- 
its,” signifying the excess of receipts over ex- 
penditures, and “net profits, " meaning the dif- 
ference between “income,” what has come in, 
and “outgo.”—Tooey y. C. L. Percival Co., Iowa, 
182 N. W. 403. 

41. Right to Recovery.—Under Workmen’s 
Compensation Law, § 29, as amended by Laws 
1917, c. 705, until there has been an award of 
compensation to an injured employee, he is 
free to forego compensation under the Com)- 
pensation Law and pursue his right to recovery 
of ordinary damages from the true tortfeasors; 
it not being the electing to claim compensation 
under the Compensation Law, but the actual 
awarding of it, which is decisive and binding. 
-—Godfrey v. Brooklyn Edison Co., N. Y., 187 
N. Y. S. 263. 

42. Monopolies — Restraint of Interstate 
Commerce.”—An agreement between members 
of labor unions, comprising longshoremen and 
others concerned with the handling of merchan- 
dise shipped by water at the port of New York, 
that they would not handle any merchandise 
tranported or operated on in any way by any 
individual, firm, or corporation refusing to rec- 
ognize the unions, pursuant to which employees 
ofa steamship company, who were members of 
such unions, refused to check, weigh, or load 
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the shipment because its employees would not 
handle it, though the transfer company offered 
to load it, held to constitute an unlawful com- 
bination in restraint of interstate commerce, in 
violation of the Sherman Anti-Trust Act, and to 
entitle complainant to an injunction in a suit 
in a District Court, brought under Judicial 
Code, § 24 (23).—Buyer v. Guillan, U. S. C. C. 
A., 271 Fed. 65. 

43. Recovery of Penalty—Where the spe- 
cifications for pavements were drawn so as to 
require the use of a road binder of which de- 
fendant had a monopoly, the contractor who 
bid on the work on those specifications, on de- 
fendant’s assurance that it would furnish the 
binder at six cents a gallon may not, defendant 
having raised the price, recover the statutory 
penalty provided by Burns’ Ann. St. 1914, § 
3872, notwithstanding the arrangement between 
defendant and the board of county commission- 
ers, etc., and others was in furtherance of a 
monopoly, and so was criminal under sections 
3866 and 3868.—Moore y. Barrett Co., Ind., 106 
N. E. 649. 

44. Mortgages—Deed to 
deed absolute in form is, in fact, a mortgage, 
when given to secure the payment of money, 
even though the parties may have agreed that, 
upon default in payment within a fixed time, 
the deed should become absolute.—McKean v. 
McLeod, Okla., 196 Pac. 935. 

45. Municipal legation of 
Power.—While Burns’ Ann. St. 1914, 8655, 
subd. 16, declares that the common council of 
every city shall have power to regulate the 
location and management of cemeteries within 
the city and for four miles without, ete, a 
municipal ordinance, providing that no ceme- 
tery shall be established or used within the 
city or within four miles of its limits until a 
plat of the cemetery has been approved by the 
board of public works and common council, is 
invalid, being an attempt to confer arbitrary 
powers on the specified. city officers.—Park Hill 





Secure Money.—A 





Development Co. v. City of Evansville, Ind., 130 
N. E. 645. 
46. Street Improvement.—The courts can- 





not say as a matter of law that a railroad road- 
bed or right of way was not benefited by the 
improvement of an abutting street.—City of 
Grand Rapids v. Grand Trunk Ry System, Mich., 
182 N. W. 42 

47. Navigable Waters — Obstructions. — That 
artificial obstructions exist in a stream, capable 
of being abated by due exercise of public au- 
thority, does not prevent the stream from be- 
ing régarded as navigable in law, or take away 
the authority of Congress to prohibit added ob- 
Structions, if, supposing them to be abated, it 
be navigable in fact in its natural state,—Econ- 
omy Light & Power Co. v. United States, U. S. 
8. C., 41 Sup. Ct. 409. 

18. Pawnbrokers and Money Lenders—‘Wage 
Broker.’’-—Where a merchant, on an employee’s 
making an assignment of future wages, ad- 
vanced him moneys to live and pay his bills, 
and the merchant, though denying that the ad- 
vances were on the assignment, stated that but 
for it. they would not have been made, the 
merchant must be deemed a wage broker, with- 
in Laws 1911, c. 56, § 3, declaring that any per- 
son, company, or corporation giving or loaning 
money to any wage-earner, on consideration of 
any assignment of wages, shall be deemed a 
“wage broker.’—Costello v. Great Falls Iron 
Works, Mont., 192 Pac. 982. 

49. Poisons—Police Power of State.—Laws 
Minn. 1915, ec. 260, § 2, prohibiting a physician 
from furnishing drugs to habitual users, though 
authorizing him to give prescriptions therefor 
in good faith, does not interfere with the en- 
forcement of the Harrison Anti-Narcotic Act, 
though the federal act permits the physician to 
dispense the drugs directly.—State of Minnesota 
v. Martinson, U. S. S. C., 41 Sup. Ct. 425. 

50. Principal and Agent—Renewal of Con- 
tract—A contract gave plaintiff exclusive 
agency for sale of goods made by defendant in 
certain territory for a specified term, and pro- 
vided that it should be renewed for an addi- 
tional five years, if the net sales “shall have 
amounted to the sum of $50,000 for the year 
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1915, and shall have increased 10 per cent, each 
year for the two years following, and there- 
after shall have showed 5 per cent net increase 
annually during the life of the contract.” It 
further provided that, in the event of a general 
depresion in business, “the said second party 
shall not be required to make the yearly in- 
erease in sales as provided herein during the 
period in which said depression occurred.” Held, 
that the latter provision did not apply to sales 
during 1915, and that net sales of $50,000 dur- 
ing that year were an essential requirement to 
the right of plaintiff to a renewal of the con- 
tract.—Ohio Valley Pulley Works _ v. Oneida 
Steel Pulley Co., U. S. C. C. A., 271 Fed. 57. 

51. Railroads—Injury to Employee of Ex- 
press Company.—The order of the Director Gen- 
eral in requiring actions and suits to be brought 
against him and not otherwise does not, under 
Act Cong. March 21, 1918, § 10, authorizing ac- 
tions against carriers under federal control as 
then provided by law, prevent an employee of 
an express company who was injured while the 
company was under control of the Director 
General from maintaining an action against the 
company.—American Ry. Express Co. v. Comp- 
ton, Ala., 87 So. 810. 

562. Removal of Causes—Non-Resident.—Un- 
der Jud. Code, § 29, authorizing removal to the 
District Court for the proper district of' suits 
which could have been originally brought in 
the United States District Court, a suit in which 
both plaintiff and defendant were non-residents 
of the state in which the suit was brought and 
of the district cannot be removed to United 
States District Court by the defendant without 
the consent of the plaintiff.—Coalmont M. Coal 
Co. v. Matthew Addy S. & C. Corp., U. 8. D. C., 
271 Fed. 114. 

53. Sales — Divisible Contract.— At common 
law, prior to the enactment of the Personal 
Property Law, where a single contract of sale 
was divisible, as where it embraced kinds or 
grades of goods at specified prices for each, the 
goods of one kind or grade might be accepted 
and others rejected by the buyer, in the ab- 
sence of evidence that the prices were fixed 
with reference to the entire quantity.—Portfolio 
Vv. Rubin, N. ¥., 187 NW. ¥. &. 2. 

54.——-Measure of Damages.—Where a com- 
plaint alleged a written contract under which 
plaintiff agreed to sell to defendant at the city 
of New York 500,000 French franes, check on 
Paris, at 8.33 franes per dollar, and it appeared 
that, within a few days after defendant had 
notified plaintiff of repudiation, plaintiff sold 
the francs in the city of New York at 16.56 
franes per dollar, crediting defendant with the 
amount realized, and defendant still remaining 
indebted to plaintiff for a certain amount, for 
which judgment was demanded, held, that the 
measure of damages, in the absence of special 
circumstances showing proximate damage of a 
greater amount, was, under Personal Property 
Law, § 145 (3), the difference between the con- 
tract price and the market price at the time 
when the money ought to have been accepted. 
—Guaranty Trust Co. of New York v. Meer, N. 
Vo 860 Bae BOG. 

55. Severable Contract.— Where a _ retail 
merchant orders from a manufacturer of shirt- 
waists a number of such waists of different 
kinds and qualities, a definite price being fixed 
for each of such different kinds and qualities, 
such contract is separable in the absence of any 
circumstances indicating the contrary, and if the 
seller, in fulfillment of his contract, furnishes 
some of the different items in compliance there- 
with, and others which are not of the kind and 
quality stipulated for, the purchaser will have 
the right to accept such of said lots as comply 
with the contract, and to reject such as fail to 
comply therewith.—Regent Waist Co. v. O. J. 
Oe Department Store Co., W. Va., 106 S. E. 








56. Warranty.—In an action for damages 
for breach of such a warranty, negligence of 
the manufacturer is not an issue, and it is no 
defense that the tank company used reasonable 
care in selecting material for the tank and in 
constructing it—American Tank Co. v. Revert 
Oil Co., Kan., 196 Pac. 1111. 


57. Street Railroads—Care as to Children.— 
Where it is shown that children were permitted 





and accustomed to climb upon the outside of a 
street car and cling to and ride upon the coup- 
ling bar and elsewhere on the outside of the 
ear while the car was making a backward 
movement on a Y switch, and while the motor- 
man was operating the car from the other end 
of it, and the conductor had alighted from the 
car, and when there was no one in front to 
watch that the children should not be_ injured, 
there is evidence of negligence for which the 
street car company may be liable if one of the 
children, too young to be guilty of contributory 
negligence, is injured thereby.—Bellamy v. Kan- 
sas City Rys. Co., Kan., 196 Pac. 1104. 

58.——Contributory Negligence.—The driver 
of a wagon has equal rights with the operator 
of a trolley car in the public highway and can 
assume that the motorman of the car saw him 
emerging from the intersecting street and had 
his car under control, and that the motorman 
would respect the driver’s right to cross the 
tracks safely.—Wilhelm y. Public Service Ry. 
Co., N. J., 113 Atl. 239. 

59. Taxation Non-Resident. — Income tax 
levied under Tax Law, § 351, on income of a 
non-resident cotton goods merchant derived 
from his business carried on in the state of 
New York, held not a tax on exports, with ref- 
erence to the merchant’s direct export business, 
in violation of Const. U. S. art. 1, § 10.—People 
v. Travis, N. Y., 187 N. Y. S. 311. 

60. Telegraphs and Telephones—Obstruction 
of Street.—A telephone company, which _ so 
placed a guy wire in a street as to create 
a dangerous obstruction, held not relieved from 
liability for an injury caused thereby, because 
its line was being operated at the time by the 
government.—Cumberland Telephone & Tele- 
graph Co. v. Lawrence, U. S. C. C. A., 271 Fed. 

61.——-Telegram as Interstate Commerce.—The 
transmission of a telegram from one point in 
the state to another point in the state by a 
route taking it outside of the state held inter- 
state commerce within the Carmack Amendment 
and Act June 18, 1910, § 7, and not intrastate 
commerce, where the message could not have 
been transmitted wholly within the state with- 
out a physical change in the arrangement of the 
system of wires and the additional services of 
another operator, so that the rule of damage in 
action for negligent delay in delivery was the 
federal, and not the state, rule-—Western Union 
Telegraph Co. v. Beasley, Ala., 87 So. 858. 

62. United _States—Extra Compensation to 
Contractors.—A firm which had contracted with 
the government to remove clay, gravel, sand 
and boulders from a navigable stream is en- 
titled to extra compensation for the removal of 
a bed of limestone rock. notwithstanding pro- 
visions making the decision of the engineer 
officer in charge as to the quality and quantity 
of the work final, and requiring his instructions 
to be observed by the contractor and the order 
of the engineer to remove the rock under the 
contract.—United States v. L. P. & J. A. Smith, 
U. S&S. S. C., 41 Sup. Ct. 413. 

63. Warehousemen—Public Use.—A_ tobacco 
buyer is prima facie entitled to attend tobacco 
sales in public warehouses and to bid therein. 
and the warehousemen will be temporarily re- 
strained from interfering with such right pend- 
ing the final trial at which the sufficiency of 
the warehousemen’s grounds for excluding him 
will be determined.—Gray v. Central Warehouse 
Co., N. C., 106 S. E. 657. 

64. Willx—Instrument with Reservation of 
Use for Life Held a “Deed.”’—Instrument, desigt 
nated a “deed,” whereby owner of land, in con- 
sideration of love and affection and the pay- 
ment of $1, “do grant, bargain, sell, and con- 
vey” the land to named persons, reserving to 
herseif the use and control of the land during 
her natural life, held a deed, and not a will, the 
operation thereof not being postponed until her 
death.—Marsh y. Rogers, Ala., 87 So. 790. 

65.——Intent.—A will giving property to a 
daughter's children, grandchildren, and great- 
grandchildren “now living” or “hereafter born” 
will be construed to exclude children not in 
esse at testator’s death fér the reason that it 
is improbable, unless otherwise clearly ex- 
presed, that testator should desire to poptpone 
the distribution of his estate for so long.—Mer- 
rill v. Winchester, Me., 113 Atl. 261. 
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